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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

ji  Recionix April 29, 1994

01d Federal Building
50 United Nations Plaza, Room 239
San Francisco, California 94102

. Dr. Ruben Armifiana
President

' Sonoma State University
1801 East Cotati Avenue
Rohnert Park, CA 94928

(In reply, please refer to Docket Number 09-93-2131.)

Dear Dr. Armifiana:

completed its investigation of the complaint filed against Sonoma State University (SSU)

b (complainant) on behalf of two undergraduate students (Students 3 and
~ 4) and all women students and staff at SSU. The complainant alleged that SSU violated
Title IX of the Education Amendments of 1972. Specifically, she alleged that SSU failed to
adequately address allegations of sexual harassment and sexual assault of six female SSU
students by a male SSU student (Student 1) during the Fall 1992 semester. She also
alleged that the failure to implement appropriate resolutions to incidents of sexual
harassment has created a hostile environment that threatens the safety of women on the

SSU campus.

In investigating the complainant’s allegations, OCR sought to determine whether students
at SSU were denied an educational environment free from sexual harassment, including

harassment/assauilt. Specifically, OCR investigated. (1) whether SSU's designated
procedures for complaints of sexual harassment/assault meet the requirements of Title IX:
and (2) whether SSU promptly and equitably investigated complaints of sexual
harassment/assault. » '

OCR found that SSU violated Title IX in that it denied students an educational environment
free from sex discrimination because: (1) SSU procedures designated for sexual
harassment/assault fail to meet the requirements of Title IX; and (2) SSU failed to
investigate complaints of sexual harassment/assault promptly and equitably, including six
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responsibilities under Title [X, including investigation of any compléint of discrimination on
the basis of gender, and notify all students of the name, office address and telephone
number of the designated employee(s).

Section 106.8(b) requires that the institution adopt and publish g grievance procedure
providing for the prompt and equitable resolution of complaints alleging. any action
prohibited by the regulation. In determining whether a recipient’s grievance procedures
meet the "prompt and equitable” requirement under section 106.8(b), OCR will look at
whether the recipient has included elements such as 1) notice to students ang employees
of the procedures and where to file complaints; 2) mechanisms for a thorough and
objective investigation of complaints including an opportunity for complainants to present
evidence; 3) designated time frames for the investigation and resoliution of complaints; 4)
notice to complainants of disposition of complaints; and 5) the right to appeal findings.
OCR also examines: 1) how information about the procedures s disseminated to students
and staff, and 2) whether the relevant SSU personnel are trained to properly refer students
with sexual harassment complaints. _

Section 106.9 requires the recipient to publish a notice of non-discrimination on the basis
of gender in publications made available to students_or_applicants for enroliment. The
notice also must inform the reader that inquiries concerning the

- SUMMARY OF FACTS AND ANALYSIS
R PALTS AND ANALYSIS

1992, including students identified below as Students 1, 2,3,and 4. OCR also conducted
telephone interviews with SSU Students and staff, ang members of the Surrounding
community who responded to the OCR notice of investigation.

Jhe facts and analysis below are Séparated into two distinct areas: (1) the procedures

available to SSU students in the event of a sexual assault or Sexual harassment complaint;
of how those procedures are implemented, including how Specific

complaints of sexual assault alleged against Student 1 were handled by SSU.

Grievance Procedures Available for Complaints of Sexual Harassment

OCR examined all the SSU grievance procedures availabje to students, staff, and faculty
for complaints involving sexual harassment. OCR foung that SSU has g published notice
of non-discrimination on the basis of sex and has a policy prohibiting sexua| harassment.
SSU also has designated an individual to be the Title IX coordinator. SSU has designated
the Director of Affirmative Action (DAA) as the Title IX coordinator. While OCR foung that

U was in compliance with the most basic of the technical requirements of Title IX
(published notice and policy, and designated Title |X coordinator), the SSU grievance -
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procedures as a whole were inadequate to meet the requirements of Title IX for the
reasons explained more fully below, ‘

a"miscommunication.” A determination by SSU that there has beena "miscommunication”
could likely result in excusing a harasser’s actions and, in part, shifting blame to the victim.
Under Title IX, the intent of what the alleged harasser meant to "communicate” is not

OCR reviewed the SSU Sexual Assault Policy and Pro.cedures (SAPP) in effect at the time
f the alleged. incidents and the adopted SAPP. The SAPP is not a self-contained

=

Department of Public Safety (DPS); and two Seéparate processes if the accused is an
employee (the Collective Bargaining Agreements).

_ 1Conversely, OCR notes that SSU procedures may not provide complainants with
notice that lesser forms of assault (and battery) than rape (such as fondling and touching)
may also be criminally actionable.
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complaint with the AAQ, file 5 complaint under Executive Order 419, or file g complaint
under a Collective Bargaining Agreement, ,

mechanism for ensuring that DPS notify Housing or Student Discipline regarding alleged
Sexual harassment that is reported to DPS. Similarly, there is no formaj mechanism for
Housing Discipline to refer Sexual harassment complaints to Student Discipline, the DAA,
et. al. OCR found that the DAA does not.investigate cases Or address issyes of sexual
harassment that SSU classifies as criminal assault, In such situations, the DAA

o Failure to list the Title IX Coordinator’s name, title, location ang telephone
number; .
o Failure to provide adequate timelines for the prompt Investigation ang

formal hearing);
O Failure to ensure that findings will be reached regarding complaints filed:

e Failure to define which sanctions are available through the various SSy
procedures, how they may overlap, and under what circumstances they may
be implemented;

incorrectly infers that OCR only serves an appellate functién‘ that should be
used once SSU Procedures do not provide a satisfactory resolution. OCR's
address and telephone number are incorrectly listed.)
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complaint, SSU created two documents o explain a three track System available. to
Student complainants of sexual assault (Housing Discipline, Student Discipline and the
DPS Procedures). Staff described an ‘information Campaign" by SSU to disseminate the

~ information in the documents, Despite this "information campaign" and the Orientations
- and workshops, most of the witnesses interviewed by OCR (students ang staff) were not

aware of the procedures available for sexuag| harassment complaints,

OCR found that the Multiplicity of procedures along with their internal inconsistencies are
difficult to understand even for SSU staff and administrators charged with responsibility for
implementing Procedures to ensure compliance with Title [X_ In interviews with OCR, they
were unable to explain g of the procedures available to students who want to fije
complaints of sexual harassment. At times theijr testimony as to the procedures conflicted:
often it revealed an incomplete understanding of the procedures. OCR finds that not only
i§ the current SSU process burdensome and confusing to Complainants, but jt impedes
SSU’s ability to effectively resolve Title I1X Ccomplaints. OCR believes that had Ssy

The SSU SAPp contains a section titled "Informal Advice." Although the Purpose of this

- section is not Clearly articulated, it describes areferral process to Complainants of sexual

SHP offers this informal resolution at the "lowest level possible and consistent wiih the
desires of the person bringing forward the complaint," but provides no guidelines for how
the informal resolution wil be achieved. These “informal" Procedures fail to meet the
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requirements of Title IX. If procedures for enforcing rights protected by Title IX contain an
informal process, tha}t process must be pursued at the discretion of the complainant and

Because SSU places the burden on the complainant to initiate all the relevant procedures
to fully resolve a complaint of sexual harassment, it is inequitable to then have procedures
that are ambiguous and inconsistent. The requirement in Title IX that procedures be
equitable was not intended to place the burden of the process on a complainant’s inner
fortitude and tenacity. To the contrary, Title IX requires that recipients provide an equitable

‘process through a system established, understood, and implemented by the recipient.

This requirement s placed on a recipient, not on a complainant, because only the recipient

SSU Investigation of Sexual Harassment/Assauk Complaints

incidents of sexual assauft during the Fall 1992 semester. Additiona”y, OCR reviewed
complaints alleging sexual harassment, including sexual assault, filed with the AAQ, DPS,
Housing Discipline, and Student Discipline for the 1990-91, 1991-92, and 1992-93

ngR found that within the residential community the SSU complainants had to re ort their

adllegations to the following three individuals:

*During OCR interviews, OCR found that G -
who initially received the complaints from the six SSU complainants, were not aware of the
SSU sexual harassment procedures and were untrained concerning the legal basjs of
sexual assault and sexual harassment.



-1
|
|
|
i
!

Page 9 - pr, Ruben Armifang

to referred the case to the DAA. OCR found that because the SSu Ccomplainants dig not
Specifically seek to file @ complaint of sexyg] harassment when filing their complaints of

OCR fognd that as to the alleged incidents giving rise to this OCR Compilaint, SSy staff
responsible for prowd_mg'information about the Sexual assaylt Procedures (DPS, DAA
, and the Asso'c::late Dean of Student Affairs) faileq to Comply with ‘the notice

C.F.R §106.8. These jndivi ] '
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OCR found that th letter was given to Student 1, but was not given to the SSy
complainants. The complainants eventually learned of the Sanctions imposed on Student
1 “through the grapevine." This manner of receiving notice of the resolution of thejr
complaints was not accurate and not sufficient under Title IX. - B

The Associate Dean of Student Affairs_ (ADSA), who is responsible for the Student
Discipline process, sent Student 1 a letter containing the results of his investigation into the
Sexual assault allegations. The letter indicated that Student 1 engaged in "abusive
behavior" in violation of the Student Code of Conduct for "continuing to aggressively
Pursue sexual activities with women who express disinterest in same . . " However, the
ADSA did not find that sexual harassment/sexual assault occurred, The ADSA indicated
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that the investigati g officer took writte from students 3 and 4 and obtained the
written reports of theijr interviews with . The DPS
officer also took a written report from Student 1. .

, L . b

edupation to disclose the results of a discip Inary proceeding conducted by the institution
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been given the requisite authority to perform her duties. Due to her lack of training, the
AA was unable to advise the institution ofthe requirements of Title IX, apprise SSu o;‘ the

inadequacies in the existing Procedures, implement athorough and objective investigation

of sexual harassment Compilaints, and Properly train SSU staff regarding the requirements

_chf‘ﬁt,l; IX. As a result, SSU failed to have an effective Title [x coordinator in violation of
itle IX. ' -
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record-keeping.
complainants. eceived witness testimony regarding other réports of sexual
harassment made to tuponacy ' '
of any of these reports. Finally, OCR found evidence that the DAA does not maintain
Complete records of sexual harassment Complaints.

equitably resolve these complaints. It js especially inequitable for SSU to fajl to address
the complaints of sexual harassment, since at the time of the complaints (and to this date)
there are no clear procedures for Student to student Sexual harassment. '

end the sexua harassment and Prevent it from recurring. Perpetrators of sexual
harassment must understand the discriminatory Nature of theijr behavior, ang that the
behavior will not be tolerated. A hostile environment not Only affects the direct victims of
the sexual harassment, byt Poisons the educationg environment for g Students and staff

Complaints, were involved Consensually with Student 1, and filed complaints because they
felt "betrayeq" by Student 1. Specifically, the DAA told OCR that: "[five of the SSuU
complainants] said that their involvement with [Student 1] had been consensual, although

in light of his involvement with the others they felt betrayed’." The DAA informed OCR that
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she based this statement on written and verbal statements by another SSU staff member.
However, the staff member denied to OCR that she or the SSU complainants ever stated
that the sexual relations with Student 1 were consensual or that they felt "betrayed.” OCR
found that the witness interviews, the SSU complainants’ statements and other information

complaints by SSU staff. They described having to tell their stories repeatedly, feeling that
they.were not believed or taken seriously. One of the SSU complainants became

8106.31(a).

QCR notes that in cases such as this one, retaliation, intimidation or harassment may
Qccur against witnesses who took part in the OCR investigation. Retaliation, intimidation,
and/or harassment may include, but are not limited to questioning witnesses as to their

not occur.

On April 15, 1994, SSU, without admitting any violations, signed a Compliance Agreement
Plan (CAP) in which it agreed to undertake specific remedial actions to address the
violations found by OCR during the course of the investigation. Inthe CAP SSU agreed
to develop grievance procedures to provide for the Prompt and equitable resolution of Title
IX compilaints, to provide training to students and staff regarding sexual harassment, to
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provide the SSU complainants with the results of the SSU investigations into their
complaints, and to notify the campus community of the OCR findings in this letter as well
as the remedial actions taken by SSU. A copy of the CAP is enclosed with this letter.
Contingenit upon complete implementation of the signed GAP, OCR finds the violations
described above to be corrected and SSU to be in compliance with Title IX. However,
SSU failure to fully implement the CAP in a timely manner will constitute a violation of Title
IX whereby OCR could immediately pursue legal enforcement proceedings.

This letter only addresses the issues discussed above and should not be interpreted to
cover any other civil rights laws or regulations enforced by OCR, including any future
allegations of gender discrimination filed with OCR by SSU students, staff and faculty.

Under the Freedom of Information Act, it may be necessary to release this document and
related records on request. If OCR receives such a request, it will seek to protect, to the
extent provided by law, personal information which, if released, could freasonably be
expected to constitute an unwarranted invasion of privacy.

i ydu have any questions, please contact Herman Bossano at (415) 556-0885.

Sincerely,

R

n E. Palomino
egional Civil Rights Director

Enclosure



